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DECI SI ON

MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on appeal of a
di sm ssal of an unfair practice charge filed by the Student
Enpl oyees' Associ ation (SEA) agai nst the Regents of the
University of California (University or UC).

By letter dated March 30, 1984, the Board's regional attorney
advised SEA that its unfair practice charge failed to allege
sufficient facts to state a prim facie violation of the Hi gher
Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act).?

For the reasons set forth below, we affirmthe dism ssal of

SEA' s char ges.

'HEERA is codified at Government Code section 3560 et seq.



FACTUAL SUMVARY

In his letter to SEA dism ssing the unfair practice charge
and in his warning letter, dated March 9, 1984, the Board's
- regional attorney presents a factual summary which accurately
characterizes SEA' s allegations. Those docunents are attached
hereto and, for purposes of reviewing the dism ssal, are adopted
by the Board as a summary of the facts as alleged.?

In sum SEA charges that the University failed to neet and
di scuss a plan to reorgani ze the supervisory staff of the
circulation section of the Mdffitt Undergraduate Library. The
pl an made student enployees ineligible for two |ibrary assistant
classifications and, according to SEA's charge, thereby
elimnated the past practice of pronoting student enployees to
certain supervisory positions. SEA also clains that the
University inproperly revised an enpl oyee panphl et and
di scri m nat ed agai nst enpl oyees active in SEA

DI SCUSSI ON

In the instant appeal, SEA takes issue with the regional
attorney's conclusion that the charge is deficient because SEA
failed to allege that it existed as an enpl oyee organi zation at
the tinme UC enacted the reorgani zation plan. Although SEA admts

in its appeal that the actions taken by the University were

’For purposes of our review of the dismissal, the factua
al l egations are presuned to be true. San Juan Unified School
District (1977) EERB Decision No. 12. (Prior to January 1, 1980,
PERB was known as the Educational Enploynent Relations Board.)




adverse to another enployee organization, the California State

Enpl oyees' Association (CSEA), it further contends that, at the
same time CSEA was dissolving its UC chapters, those enpl oyees

affected by the University's actions organized SEA in order to

represent the "aggrieved" enployees.

According to the factual allegations in the charge and the
docunents attached thereto, all Mffitt Library circulation staff
were advised that nanagenent was considering the reorganization
by letter dated July 27, 1983 from Jani ce Koyama, Head, Moffitt
Under graduate Library. The file also contains a letter from
Debra Harrington, enployed in the University's |abor relations
departnent, to Evelyn Freitas, addressed to CSEA' s QCakl and
office, referring to a request to discuss changes affecting
student library enployees. According to that docunment, the
reorgani zation "was the subject of a three hour neet and discuss
hel d on August 22, 1983, which CSEA requested and [ Freitas]
attended. "

Wth regard to SEA's charge concerning the alleged changes to
the orientation panphlet, the proffered docunents again disclose
that UC notified CSEA of its intention to revise the panphlet by
letter dated Septenmber 9, 1983 and, according to a |letter dated
Cctober 31, 1983 fromHarrington to Nadi a Tesl uk, a CSEA
representative, two sessions were held to discuss CSEA' s concerns
regardi ng the panphlet.

Based on the allegations in the charge and the docunents

submtted in support thereof, it does not appear that SEA



exi sted as an enpl oyee organi zation at the time when UC took
action to reorganize the library staff or revise its orientation
panphl et. Indeed, the only docunent attached to the charge which
refers to SEA as an enpl oyee organization is dated January 9,
1984, and notifies the University of SEA's intention to

"henceforth" act as the nonexclusive representative. Therefore,

i nasmuch as the alleged unilateral changes occurred well before
SEA energed as a representative of the student l|ibrary enpl oyees,
we find no prima facie case is alleged in SEA s charge.

In addition to the reasoning set forth above, we al so base
~our affirmance of the dism ssal on the recent Court of Appeal
deci si on which concluded that HEERA does not require the
University to notify and discuss matters within the scope of

representation with nonexclusive representatives. The Regents

of the University of California v. Public Enploynent Relations

Board (1985) 168 Cal.App.3d 937. Thus, while at the tine of the

instant dism ssal PERB case |law entitled a nonexcl usive
representative to notice and an opportunity to discuss
fundanmental enpl oyee concerns with the enpl oyer, the decision of

the Court of Appeal found to the contrary.

The nonexcl usive enpl oyee organi zati on may
continue to represent its nmenbers in many
ways, but the initiative for representation
nmust cone from the enployee. The enpl oyee
has a right to be represented, but the
organi zation does not have an independent
right to represent. (Enphasis 1n orrgrnal,
at p. 945.)°3

3HEERA section 3562(f) pernmits the Board to find student



In accordance with this decision, we find that SEA s charge
fails to allege that the University neglected its statutory
obl i gation

We have al so reviewed SEA's contention that the regional
attorney inproperly dismssed its allegations of inproper
retaliation. The reorganization plan, by its terns, caused
student library enployees to |ose pronotional opportunities.
The charge, therefore, is not deficient in failing to allege
that enpl oyees were affected by the restructured duties.
Neverthel ess, we are in agreenent with the regional attorney's
conclusion that the factual allegations are insufficient to
denonstrate that the individual enployees were treated
di sparately or that the reorganization plan was notivated by an

effort to squelch the clained union activism

enpl oyees whose enploynent is contingent on their status as
students to be considered enpl oyees covered by the Act:

. if the services they provide are
unrelated to their educational objectives,
or, that those educational objectives are
subordinate to the services they perform and
that coverage under . . . [HEERA] woul d
further the purposes of . .. [the Act].

Thus, if enploynent of the student |ibrary enpl oyees is
contingent upon their status as students, these enpl oyees enjoy
HEERA coverage only if the conditions of 3562(f) are satisfied.

However, there has been no claimby UC that the students are
not enployees, nor has an evidentiary hearing been convened to
establish the students' exclusion. Thus, in the instant case,
we must consider the student library staff to be enpl oyees under
the Act and affirmthe dismssal for those reasons articul ated
above.



ORDER
Based on our review of the record, we AFFIRM the regiona
attorney's dismssal of the charge filed by the Student

Enpl oyees' Associ ati on.

Chai rperson Hesse joined in this Decision. Mnber Porter's
concurrence begins on p. 7.



Porter, Menber, concurring: | concur in affirmng the
di sm ssal of SEA' s charges for the reasons set forth in the
maj ority opinion. Additionally, | would el aborate on the
student enpl oyee issue recognized but not resolved in footnote
3 at pp. 3-4, supra.

First, with respect to this Board's jurisdiction under
HEERA and the standing and rights of "enployees"” under HEERA

section 3562(f) of HEERA prescribes:

(f) "Enpl oyee" or "higher education

enpl oyee" neans any enpl oyee of the Regents
of the University of California, the
Directors of Hastings College of the Law, or
the Board of Trustees of the California
State University, whose enploynent is
principally wwthin the State of California.
However, managerial, and confidenti al

enpl oyees shall be excluded from coverage
under this chapter. The board may find

st udent enpl oyees whose enpl oynment is
contingent _on_ their status as students are
enpl oyees only if the services they provide
are unrelated to their educational

obj ectives, or, that those educati onal

obj ectives ar€ subordinate to the services
they performand that coverage under this
chapter woul d™Turther the purposes of this
chapt er. (Enphasi s added.)

Accordi ngly, student enpl oyees of the University whose
enpl oyment is contingent on their status as students are not
"enmpl oyees" within HEERA. For such student enployees to
achi eve "enpl oyee" status under HEERA, this Board would first
have to find with respect to such student enployees that:

1. the services they provide are unrelated to their
educational objectives, ar, that those educati onal
obj ectives are subordinate to the services they
perform and



2. t hat coverage under HEERA woul d further the purposes
of HEERA. (CGovernnent Code section 3562(f).)

The docunents submtted by SEA in support of its charges
i ndicate that the student |ibrary enployee positions in

controversy were casual/restricted part-time positions,

reserved for regularly-enrolled students at the University. In

fact, the thrust of SEA' s chall enge concerned the University's

proposed reorgani zati on of sonme of these positions to full-tine

career positions no longer requiring student status and thus,

in effect, making the positions no longer restricted or

avail able to the registered students who nornally occupied them
Secondly, there is the history of the prior decisions and

orders of this Board concerning student library enpl oyees at

the University.

On Septenber 4, 1981, in Unit Deternination for Enpl oyees
of the Regents of the University of California (1981) PERB

Order No. Ad-114-H, this Board directed the chief

adm nistrative |law judge to defer hearings on the exclusions of

enpl oyees fromrepresentation units until after the issuance of
reconmendations as to the appropriate units for enpl oyees of
the University.

On April 20, 1982, after the recommendati ons on appropriate
units had been issued, this Board issued its decision and order

in Unit Deternmi nation for Enployees of the Regents of the

University of California (1982) PERB Order No. Ad-114a-H,

whereby it remanded the matter to the chief admnistrative |aw



judge for hearings on:

a.

The appropriate unit placenent of

residents and interns; and

b.

excl usi onary i ssues, including questions

of managerial, supervisory, confidential or
casual status or status as a student as
defined in section 3562(f), except that no

evidence 1s to be taken on the
enpl oyee- student status of residents and
interns. (Ad-114a-H, p. 2, enphasis added.)

On August 4, 1982, this Board issued its decision and order

in Unit Deternination for Enpl oyees of the Regents of the

University of California (1982) PERB Order No. Ad-114b-H,

wherein it ordered at p. 2: ". . . that the student exclusion

stipulation dated July 7, 1982, be accepted [by the Board]"

Thi s student

excl usion stipulation provided in pertinent part:

The undersi gned parties® hereby stipulate
t hat student enpl oyees whose enpl oynent with
the University of California is_contingent

upon their status as students of the

University are to be excluded fromthe

bargal ning units reconmended by the

Admnistrative Law Judges or any units found
appropriate by PERB in this proceeding.

The student enployees in staff titles who
are to be excluded pursuant to this
stipulation are enployed in many different
title codes which are included in the
recommended units and their enploynent
status is designated as "casual -restricted”

or

"casual" as defined in the Staff

Personnel Manual of the University. It is
the intent of the parties that this
stipulation shall not be applied so as to

The parties to the stipulation were the University of
California and various enpl oyee organi zations including CSEA,
t he predecessor organi zation to SEA representing student
library enpl oyees.



excl ude any student enpl oyees whose

enpl oynent with the University is not
contingent upon their status as students of
the University, and shall also not be applied
to exclude any students who are 'career’

enpl oyees as defined in the Staff Personne
Manual of the University.

L] L4 L] L d * * L] L] L] L] - - L] - - - L4 - L] L] - L)

The parties enter into this stipulation to
excl ude student enployees fromthe
reconmended bargaining units on the basis
that such enpl oyees do not share a comunity
of interest with other enployees who are
subject to the petitions now on file.
Specifically, the enpl oyment of such
rndirvidual's is coOntingent upon thelr status
as students of _the University, tnerr

appoi ntnent Tor enploynent 1s short-term
usually no nore than 20 hours per week,
arranged around their class schedul e and not
| onger than a cal ender year; their placenent
as enployees of the University is for the
pur pose of providing financial assistance
during their enrollnent at the University;
and, said students do not receive regular
Uni versity benefits.

- - L] - -* - - L] L] * - L] L] - L] - - - - L] L4 L] L]

Attached hereto and incorporated by reference
in this stipulation is a list of title codes
in which student enpl oyees are enpl oyed.

This list was prepared by the University and
was current as of March 1982. The list is
solely intended to be for the purpose of
illustrating the approximte nunber of

i ndividuals and the classifications affected
by this stipulation. (Enphasis added.)

L4 - - - - - - - L] - - - - - » - - - » - L] * -

The referred to list, titled "SYSTEMN DE CLERI CAL

UNI T Student Excl usions" included:

10



Title Nunber on Each Canpus

Code Job Title B SF D SC SB R LA SD | Tota
6732 Bibliographer 11 61 2 140 1 204
6733 Bi bliographer | 47 9 6 51 2 115
6759 Library Assistant IV 1 1 5 7
6760 Library Assistant 111 1 3 5 9
6761 Library Assistant Il 12 4 1 11 1 25 1 2 57
6762 Library Assistant | 124 5 14 3 40 14 1 201

And in Unit Determ nation for Service Enployees of the

University of California (1983) PERB Decision No. 245c-H, a

case dealing with several job classifications in the system de
servi ce enployees unit, this Board set forth:

UC al l eges that many of these classifications
are designed for use in part or exclusively
by registered students of the university.
Where the enpl oynent of students in the
classifications |listed above is contingent
upon their status as students of the
university, they have been excluded by
stipulation. See Unit Determ nation for

Enpl oyees of the Regents of the Unrversity of
California (8/4782) PERB Order No, Ad- 114b-H.

Accordingly, student |ibrary enployees whose enploynent is

contingent on their status as registered students at the
Uni versity would not be "enpl oyees"” under HEERA and thus not
within the jurisdiction of this Board. Wether any such

student library enployees could achieve "enployee" status under

11



HEERA t hrough the required Board finding and determ nation
under section 3562(f), awaits a possible future proceeding

before this Board.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
San Francisco Regional Office

177 Post Street, 9th Floor

San Francisco, California 94108

(415) 557-1350

March 30, 1984

Evelyn Freitas

Student Enpl oyees' Assn.
2124 Kittredge Street, #215
Ber kel ey, CA 94704

Edward M Opton, Jr.

Ofice of the General Counse
590 University Hall

2199 Addi son Street

Berkel ey, CA 94720

Re: REFUSAL TO | SSUE COVPLAI NT AND DI SM SSAL OF UNFAI R PRACTI CE CHARGE
- Student Enpl oyees' Association v. Regents of the University of California
Charge No. SF-CE-183-H

Dear Parties:

Pursuant to Public Enpl oyment Relations Board (PERB) Regulation

section 32620(5), a conplaint will not be issued in the above-referenced case
and the pending charge is hereby dismssed because it fails to allege facts
sufficient to state a prima facie violation of the H gher Education Enployer-
Enpl oyee Rel ations Act (HEERA).! The reasoning which underlies this

decision fol | ows.

On March 9, 1984, the regional attorney wote to charging party pointing out
the deficiencies of the charge as witten and soliciting an anendnent or

w thdrawal by March 16, 1984 (letter attached and incorporated by reference).
The letter warned that if no such response was received by the deadline, the
al l egations woul d be dismssed and no conplaint would be i1ssued. On March 19,
1984 charging party filed a first amended charge in the above-referenced case.

Charging party has failed to allege a prima facie violation of HEERA
section 3571(a) and/or (b). The allegations of the first amended charge are
not significantly different fromthose contained in the original unfair
practice charge

First, Student Enpl oyees' Association (SEA) alleges again that the University
acted unilaterally on two separate occasions. The charging party alleges that
the University failed to neet and discuss in good faith either the effects of

'Ref erences to the HEERA are to Government Code sections 3560 et seq.
PERB Regul ations are codified at California Admnistrative Code, Title 8.



Evel yn Freitas
Edward M Opton, Jr.
March 30, 1984

Page 2

Its decision to reorganize the circulation section of the Mffitt Library or
its alleged decision to change the terns and conditions of student enpl oynent
inthe |ibrary. The defects of the original charge have not been cured by the
amendment. The SEA does not allege whether it even existed as an organization
at the time of the alleged changes and, if it did exist, that the University
knew or shoul d have known of its existence. The SEA does not allege whet her

It even existed as an organization at the tine of the alleged charges and, if
it did exist, that the University knew or shoul d have known of its existence.

I n essence, SEA objects to conduct which allegedly occurred during neet and

di scuss sessions hel d between the University and the California State

Enpl oyees Association (CSEA). Yet, SEAfails tojustify its attenpt to "stand
in the shoes" of CSEA. That the CSEA representatives have since become
representatives of SEA does not establish a right on behalf of SEA to inherit
CSEA' s cause of action. -Because charging party has no standing to raise these
claims, the allegations are dismssed and no conplaint will issue.

Second, charging party alleges again that the University's reorganization

pl an, announced in its final formon Septenber 6, 1983, was undertaken for the
purpose of retaliating against CSEA activists. However, the charge fails to
set forth the names of such enpl oyees, the activities in which they engaged,
whet her the enpl oyer knew or shoul d have known of their activist status, what
proportion of the student supervisors were known to be activists, whether
non-activist student supervisors (if any) have been treated differently, and
finally, whether such students have been denied permanent career and staff
positions. Wthout these additional allegations, this aspect of the charge is
insufficient to state a prima facie violation of section 3571 (a) and/or (D).
The al l egations contained in the charge are dismssed and no conplaint wll

i ssue.

Charging party alleges that Ms. June DeJong, a CSEA activist, was denied the
right established by past practice to be enployed during the academc quarter
follow ng her graduation. Yet, charging party also alleges that Ms. DeJong
graduated in the spring of 1983 and requested that she be allowed to work a
different quarter: the quarter which followed the quarter subsequent to her
graduation. Charging party has also alleged that a non-uni on nenber was
permtted to work the academc quarter follow ng graduation, as well as the
subsequent quarter.” The allegations of the charge did not support a finding
tﬂat the past practice, as described by charging party, was not followed in
this instance.

Charging party all eges that Veronica Stanford, president of SEA, was denied
the opportunity to work nore than half-time. Additionally, the enployer is
al l eged to have forbidden Ms. Stanford to clock-in on February 20, 1984.
Charging party alleges:



Evelyn Freitas
Edward M Opton, Jr.
March 30, 1984

Page 3

In taking this action, the University hoped to reduce
Stanford s presence in the shop and subsequently her
contact with other enployees, further hindering
efforts to organi ze the new association

The charge does not contain allegations suggesting that a discrimnatory
motivation underlay the University's refusal to allowMs. Stanford to work
nmore than one-half time. Novato Unified School District (9/30/82) PERB

Deci sion No. 210; Regents of the University of California (5/16/83) PERB
Deci sion No. 308-H The allegation that treatment of Ms. Stanford was
contrary to past practice is an indication that the University may have failed
tofollowits ownrule. Novato, supra. However, there is no allegation that
the University knewof her union activism that it offered an illogical or
unreasonabl e expl anation for its conduct, that she suffered disparate
treatment, or that there were other indications of anti-union aninmus. (See
Morel and El enentary School District (7/27/82) PERB Decision No. 227.)
Accordingly, the alTegatTons are insufficient to set forth a violation of
HEERA. They are hereby dismssed and no conpl aint shall issue thereon.

Pursuant to Public Enpl oyment Relations Board regul ation section 32635 ,
(California Admnistrative Code, title 8, part I11), you may appeal the
refusal to issue a conplaint (dismssal) to the Board itself. :

Ri ght to Appeal

You may obtain a reviewof this dismssal of the charge by filing an appeal to
the Board itself within twenty (20) calendar days after service of this Notice
(section 32635(a)). To be tinely filed, the original and five (5) copies of
such appeal nust be actually received by the Board itself before the close of
busi ness (5:00 p.m) on April 19, 1984, or sent by telegraph or certified
United States mail postnarked not later than April 19, 1984 (section 32135).
The Board's address is:

Publ i ¢ Enpl oyment Rel ations Board
1031 18th Street
Sacranento, CA 95814

If you file a tinmely appeal, of the refusal to issue a conplaint, any other
party may file with the Board an original and five (5 copies of a statenent
In opposition within twenty (20) calendar days fol lowing the date of service
of the appeal (section 32635(b)).



Evel yn Freitas
Edward M Opton, Jr.
March 30, 1984

Page 4

Servi ce

Al'l docunents authorized to be filed herein nust also be "served" upon al
parties to the proceeding, and a "proof of service" nust acconpany the
docunment filed with the Board itself (see section 32140 for the required
contents and a sanple form. The docunent will be considered properly
"served" when personal ly delivered or deposited in the first-class mail
postage paid and properly addressed.

Ext ensi on of Tine

A request for an extension of tine inwhich to file a docunment with the Board
itself must be inwiting and filed with the Board at the previously noted
address. Arequest for an extension nust be filed at |east three (3) cal endar
days before the expiration of the tinme required for filing the docunent. The
request nust indicate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpanied by proof of service of
the request upon each party (section 32132). '

Final Date

I'f no appeal is filedwthin the specified time limts, the disnissal will
become final when the tine [imts have expired.

Very truly yours,

DENNIS M SULLI VAN
CGeneral Counsel

PETERHABEREI ELD
Regi onal Attorney

cc: Ceneral Counse



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS QARD
San Francisco Regional Office
177 Post Street, 9th Floor
San Francisco, California 94108
(415) 557-1350
March 9, 1984

Evel yn Freitas

St udent Enpl oyees' Assn.
2124 Kittredge Street, #215
Ber kel ey, CA 94704

Re: Student Enployees' Association v. Regents of the University of California '
Charge No. SF-Ce-183-H

Dear Ms. Freitas:

On January 30, 1984 the Student Enpl oyees' Association (Association) filed an
unfair practice charge against the Regents of the University of California
(University) alleging violation of HEERA section 3571, subdivisions (a), (b)
and (c). The charge appears to allege that the University, in two respects,
instituted unilateral policy changes w thout prior neet-and-discuss sessions
between it and the Association and, additionally, that the University conduct
interfered with, and retaliated against, the exercise of HEERA rights by the

Association and its nenbers. These allegations are discussed in nore detai
bel ow. Lo

First, charging party takes issue with the University's plan, announced’in its
final formon Septenber 6, 1983, to reorganize the circulation section of the
Mffitt undergraduate library. Charging party alleges that the University
refused to meet with it and discuss the changes and inplementation of the
reorgani zation plan and that this refusal was manifested initially by the
University's failure to respond for over a one-nonth Beriod to Associ ation
requests for information and clarification, and then by its refusal to send the

eventual response to an address at which it was known the representative was
able toreceive it.

Second, the Association has alleged that the University announced in
Septenber 1983 its planned change of policies governing the enpl oyment
conditions of students enployed in the library and that the Un|versit¥
unlawful Iy refused to convene a neet-and-di scuss session concerning these
changes. The Association describes the circunmstances as follows:

Evelyn Freitas, at that tine a representative of the nowdefunct California
State Enpl oyees' Association (CSEA), requested to meet and di scuss concerning
t hese proposed changes on July 28, 1983. The University del ayed meeting for
over one nonth, but ultimately had a meeting, held on Cctober 13, 1983, for
the purpose of discussing the changes with CSEA. Two of the three University
representatives left the neeting prior to its conclusion and before arranging
for the continuation of the discussion. The LhiversitK refused to respond on
Cctober 18, 1S83 to charging party's request that further meetings be held on
the issue. The University acconpanied notification to the Association of its
refusal with a request that charging party submt further questions in



writing. Communication betmeen the parties was frustrated further when the

University sent letters which were addressed to the enpl oyee representatives
at an inconveni ent address.

Charging party appears to allege that the University's plan to reorganize the
circulation section of the Mffitt library constitutes an independent violation
of subdivisions (a) and (b) of HEERA section 3571 because it anounts to
interference with the exercise of HEERA rights by both the Association and its
menbers, as well as discrimnation and retaliation against the Association and
Its members for exercising HEERA rights. The stated purpose of the new
policy, according to the Association, was to elimnate student enpl oyees from
supervi sory positions and to replace themwith career staff. That rationale,
according to the Association, is a pretext for a change designed to restrict
enpl oyees wi th pro-union synpathies fromengaging in further organizing
efforts. Charging party has alleged that the discrimnatory notivation of the
University is evident fromthe fact that it deliberately created the high
turnover and attrition which it used to justify the reorganization.

_______Goverm ng Legal Pr| nci pI es and Appl | cat| on to A I egatl ons of the Charge .

1. Elements of a unil ateral chanqe violation; Chargi ng party has aI I eged
that the University unfawtully altered established practice regarding terns and
conditions of enployment. EERB has held that an unl awful unilateral action is
a per se violation of section 3571(b) where it is alleged and | ater proven
that. (1) charging party is a non-exclusive representative of unit enpl oyees;
(2) the enployer has adopted a policy affecting a fundanental aspect of the
enpl oyer - enpl oyee rel ationship; (3) the policy adopted by the enployer is not
in accordance with established policy;, (4) the enployer policy was adopt ed
Wi thout giving the non-exclusive representative notice and reasonabl e
opportunity to request a neet and di scuss session with the enpl oyer; or, (5)
If a meet and di scuss session did occur, the subject was not di scussed in good

faith by the enployer prior to inplenentation of the change. University of
California (11/23/83) PERB Decision No. 359-H - State of Califorma
“(Professional Engineers in California Gover nnerft (PEGI (3719/80) PERB
Decrsion No. 18-S, Catiformi

ra-Stare university, sacramento (4/30/82) PERB
Deci sion No. 211-H "Regents of the Onfversity of Cafifornia (Law ence

Li vernore National Laboratory) (47 30r82) PERB DeTISionm No.~ 212-H—Catiforni a
State university, Hayward (87 10/ 82) PERB Decision No. 231--H Stateof ——

Catfornmia, Department of Corrections (5/5/80) PERB Decision No. 127-S; State
. of CatTforma; Franchise Tax Board (7/29/82) PERB Decision No. 229-S.

The charge fails to set forth a prina facie violation of section 3571(b), and
derivatively subdivision (a), for several reasons. First, the charge fails to
allege that the Association was a non-exclusive representative at the time the
University undertook to make the alleged changes in policy, and that its
representational status had been made known to the University. M
investigation revealed that on the dates of the alleged unilateral changes,
the Associ ation was not a nonexclusive representative of unit enployees. At
the tine, the CSEA represented enpl oyees i n the workplace and, in fact,



engaged in a number of meet and di scuss sessions with the University concerning
both alleged unilateral changes. Consequently, the Association has no standing
to complain either that the University refused to nmeet and discuss the issues

with it or that it engaged in conduct which fell short of the meet and discuss
standard in its interaction with CSEA. It is insufficient that the individuals

who now bring this charge had participated as CSEA representatives during those
meet and di scuss sessions.

Second, the charge does not contaln a clear and concise statenent -of the facts
and conduct alleged to constitute either the established pol|cy or the-
"changed" policy. (See EERB Rule 32615(a)(5).)

Third, the charge does not contain an allegation that the change of forner
policy affected a fundanental aspect of the enployer-enpl oyee relationship
Reor gani zation of the supervisorial systemincidentally is likely to be a
subject within managenment's exclusive prerogative. A umRock Union El ementary
School District (6/27/83) EERB Decision No. 322. _

Fourth, with respect to the alleged change in working conditions for student

..Iibrary personnel, this aspect of the charge does not appear- "ripe" for -

chal lenge as an unfair practice. No change is alleged to have been =
inplenented. At this stage it has been merely proposed. There are no

al legations that the University refused to respond toa tinmely request by the
Associ ation to meet and discuss this issue. -

2: Elenments of discrimnation and retaliation charge; FERB has held that
a prima facie statenent of unlawful discrimnation and retaliation requires
allegations that: (1) the enployer took adverse action against a certain
enpl oyee; (2) the enployee engaged in activity protected by HEERA;, and, (3) the
enpl oyer woul d not have taken the adverse action against the particul ar
enpl oyee "but for" her/his having engaged in the protected activity. Novato
Unified School District (4/30/82) PERB Decision No. 210; Regents of the
Unrversity of Califtornia (5 16/83) FERB Decision No. 308-H Regents of the
University of California (6/10/83) FERB Decision No. 319-H

The nexus between the enployer conduct and the protected activity is
established by alleging unlawful notivation on the part of the enployer. In
Pl acerville Union School District (2/14/84) FSR3 Decision No. 377, PERB stated
That where direct evidence of unlawful nmotivation is lacking, it has generally
| ooked to such factors as timng (North Sacranmento School District (12/20/82)
PERB Decision No. 264); Coast Community College District (10/15/ 82} PERB

Deci sion No. 251), disparate treatient (San Joaquin Delta Community Col | ege
District (11/30/82) PERB Decision No. 25I; San Leandro Onified School DiStrict
TZ24r83") PERB Deci sion No. 288), departuré Trompast procedures (Novato
supra) and inconsistent justifications (State of California (Departnent of
Parks and Recreation) (7/29/83) PERB Decision No. 328-S5) Wwhich, undér certain
crrcumstances,may support an inference of unlawful notivation. Also see
University of California (5/16/83) PERB Decision No. 308-H.




The charge, as presently set forth, fails to allege any of the above-cited

i ndi ces of unlawful notivation. As to the allegation that the University
restructured supervisorial responsibilities, there is no indication that an
enpl oyee or an enpl oyee organi zation was affected by this change. No enpl oyee
Is alleged to have | ost enpl oyment when the University changed casua
restricted positions to permanent career staff positions. There is no

al l egation that students were unable to apply for the new positions.

If you feel that there are facts which woul d correct the deficiencies

expl ai ned above, please amend the charge accordingly. The amended charge
shoul d be prepared on a standard FERB unfair practice charge formclearly

| abel ed First Amended Charge, contain all the facts and al legations you w sh
to make, and be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original proof of
service nust be filed with EERB. If | do not receive an anended charge or

W thdrawal fromyou before March 16, 1984, | shall dismss your charge. If
you have any questions on how to proceed, please call nme at (415) 557-1350.

Sincerely yours.

Peter Haberfeld
Regional Attorney



